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Notice Of Non- Party
Fault Wasn’t Required

Defense Can Make Proximate Cause Argument

By LYNN PATRICK INGRAM
lingram@mi.lawyersweekly.com

A defendant was not required to file a no-
tice of non-party fault where it claimed a
third party was the sole proximate cause of a
fire, the Michigan Court of Appeals has ruled.

The plaintiffs argued that the defendant
was precluded from having its expert testi-
fy that the third party was at fault because
it failed to provide notice as required by
MCR 2.112(K).

But the Court of Appeals disagreed, re-
versing in part the trial court’s ruling.

“MCR 2.112(K) provides plaintiff a shield
from mandated allocation of fault without
notice. [It] does not provide plaintiff a
sword to eviscerate a defense on one of the

| elements comprising plaintiff’s burden of

proof,” wrote Judge Pat M. Donofrio.
“[Wlhen the proximate cause defense is the
contested issue rather than an allocation of
fault to a nonparty, neither the liability of

| nor an allocation of fault attributable to the
| nonparty is submitted to the trier of fact for
| determination.”

As such, the defendant was not required
to provide notice to the plaintiffs, and the
expert should have been allowed to testify,

| the judge concluded.

The 7-page decision is Veltman v. Detroit

JOHN P. JACOBS
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Edison Co., Lawyers Weekly No. 07-52102.

Clarification?

Detroit lawyer John P. Jacobs, who rep-
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resents the defendant, told Lawyers
Weekly this ruling answers a lot of trial
lawyers’ questions.

“Becnuse of MCR 2.112(K) and MCLA
500.2857(1), there has been a lot of confu-
sion as to whether defense trial counsel
must always file a notice of non-party
fault if he or she wants to contend that the
sole, exclusive proximate cause of u.e
claim was with another unsued
party, entirely,” he observed. “Veltman
makes clear that no such designation ia

Meanwhile, Westland attorney Donald
M. Fulkerson, who represents the plain-
tiffa, told Lawyers Vn\nkly the pnml!allad
to address the plaintiffe’ argument that
the plain language of MCL 600.6304(2)
specifies that non-party fault includes
“the extent of the causal relation between
the conduct and the damages claimed.”

He said the Legislature clearly defined
non-party fault to include issues of both li-
ability and cavsation,

According to -Fulkerson, this decision,

tiffs $230,600, and awarded Citizens
$213,600.

In addition, following a posttrial hear-
ing, the trial court awarded Citizens ad-
ditional damages of $59,787, in connec-
tion with the loss of two wvehicles

dostroyed in the fire.

The Main Event

The most significant issue nddressed
by Donofrio in this case was whether the
trial court erred by precluding expert ev-
idence on the defendant’s theory that the
fire department’s conduct was an inter-
vel:in[ (superceding) proximate cause of
plai

‘The plaintiffs and their insurer moved to
prohibit the expert’s testimony because it
was relevant only to show the fire
ment may have been negligent in fight
this fire, and the fire could pave ..,'.5‘;. :‘:y‘
pressed before defendant’s erew arrived to
shut off the power. They argued that the
defendant failed to provide notice it in-
tended to claim the fire department was
also at I'uulh wntmryw MCR 2.112(K).
trial court’s

instead of clarifying the party fault
rule, pormits & defendant to circumvent
the 91-day deadline in MCR 2.112(Kx2)
by merely couching its late attempt to
blame a non-party as an issue of "causa-
tion" instend of allocated liability.

“This is not welcome news for plaintiffs
who rely on the 81-day rule for certainty
in framing the issues in tort claims,” he
observed.

No Hurry

Plaintiffs Gary and Debra Veltman lost
their home in Highland Township after
strong winds caused a power line to start
a fire. Altho the fire department re-
sponded, it did not suppress the fire until
defendant Detroit Edison sent a crew to
shut off the power. This did not happen
until more than eight hours after the de-
fendant was initially contacted.

The plaintiffs subsequently sued the de-
fendant seeking damages for the loss of
their property not coverad by insurance.
Their insurance carrier, Citizens Insur-
ance Company, filed a separate subroga-
tion lawsuit against the defendant, seek-
ing recovery of the amount it paid to the
plaintiffs under the homeowner's policy.

The two cases were tried jointly before
one jury, which determined that the de-
fondant was negligent, and that both the
plaintiffs’ and Citizens’ damages were
proximately caused by the defendant’s
negligenes. The jury awarded the plain-

reliance on MCR 2.112(K) was misplaced.
e intal knowl

edged that it was Eut'claiming nonparty
fault for purposes of a percentage alloca-
tion of responsibility,” he explained. “To so
claim in the absence of the requisite no-
tice is o violation of the rule.”

In this case, the defendant ‘waived its
right to take advantage of the non-party
fault statutes and rules (MCL 600.2057(1),
MCL 600,830, and MCR 2.112(K)).

However, proximate eausation is a fon-
damental eoncept in tort low and “it is en-
lbnlypvwhramdmtinamh

to present evidence and argue
Ihn&hlh%fnrmlmdml lies elsewhers,
aven on & + Donofrio explained.

The judge nslﬂil with the defendant
that MCL 600.2057(1) the trial

liability, the reapplication of several lia-
bility, and the allocation of fault to a non-
party as provided in MCL 600.2957 and
MCL 600.6304," he continued. *The pur-
pose of the court rule is to provide notice
that linbility will be apportioned, provide
notice of non, subject to allocated li-
ability, and allow for amendment to add
parties, thereby promoting judicial effi-
ciency hj having all liability issues decid-
ed in a single procoeding.”

If & party desires to take advantage of
the limitations of the cited statutes, notics
under the court rule is a prerequisite,”
Donofrio noted.

The court rule provides, “[a] party
against whom o claim is asserted may
give notice of & claim that a nonparty is
whally or partially at fault.” The vse of the
word “may” mﬂ:e mun.nllelspermu—
sive, the judge ob . The

attorney.

The defendant cited the following inci-
dants as misconduct by plaintiffs’ counsel
-umunl to justify a new trial:

arguing tha
hnd when answering interrogatories
about a similar fire at a Plymouth court-
house;

* improperly stating in his o
statement that the jurors shou
themselves in plaintiffs’ place;

= speaking too loudly during a bench
conference, which may have been heard
by l.h-jurr and

ning
put

P d
I.hnl were wrongly stapled together.
to Donofrio, these incidents did

not rise to a Ie\'!l requiring reversal,
Rogarding counsel’s comments about
the mte-mmnonn. “the evidence sup-

“This is not welcome
news for plaintiffs who
rely on the 91-day rule for
certainty in framing the
issues in tort claims.”
—MWestiand attorney
Donald M. Fulkerson

nature of the rule is consistent with the

d remarks and plain-
tiffs’ counsel was justified in arguing that
defendant’s failum to provide the infor-
mation about the Plymouth courthouse
fire during discovery was probative of de-
fendant’s credibility,” he observed.,

As to the comment on mistakenly sta-
pled documents, “because counsel did not
argue defendant engaged in fraud, we do
not believe plain error resulted,” the judge
continued.

On the issue of whether plaintiffs’ coun-
sel stepped over the line by noting in his
opening statement that the jurors should
put themselves in the plaintiffs’ place,
Donofrio found that, “even without a cur-
ative instruction from the court ... these

right of a party to forego fault alk
as provided in MCL 600.6304.
“The trial court was distracted by the
HCR!.llmmmtlnd failed to ap-
precinte the proffered and elemental de-
fense of the nln and proximate cause,”
Donofrio concluded. “Proximate cause was

court's application of MCR 2.11EN2) to

bar its axpert witness testimony on prox-

imate cause. He also unt there is

no conflict between MCR 2.112(KK2) and
MCL B800. 2957(1).

It is the trial court’s application of the

court rule under these facts that suggests

ict” ha

a observed.

“MCR 2.112(K) is & rule of procedurs,”
Donofrio explained, noting that the rule
was promulgated in response to the Leg-
islature’s adoption of MCL 600.2957 and
MCL 6006304

mm«mmmmmmmm
the tri

almnlhmdmdimm mbu-nng
the testimony, A court's vitiation of a prop-
er defense by the exclusion of evidence is
such an injustice that requires reversal
and remand for a new trial.”

Pushing The Envelope
Danofrio also nddressed the defendant’s
that a new trial was ired

“MCR 211200 the procedural
implk ion of the elimination of jaint

because of miscanduct by the pluintiffs’

wuglmli R s to re-

quire
Moreover, the judge said he was satis-
fied that the lower court concluded the
jmwumpcqud:nadhymmmmu
it may have overheard, and it
the jury that the comments and remarks
the

appeared in The Detroit Free Press on the
first day of trial. The article contained
statements from plaintiffs’ counsel about
his of the case, i .
mm n lwkespum :I’uthds-i!mﬁ
dant about its theory and position.

“[Wle do not believe the actual content
of the article was so prejudicial that if
amy jury membors had read it, it would
have prevented them from deciding this
caso based upon the evidence,” he ob-
sarved. “The article genorally mirrored
the evidence and theories that were pre-
sunted at trinl.”



